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Donald Rumsfeld
United States Defence Secretary Feb 12th 2002

“As we know, there are known knowns.

There are things we know….

We also know there are known unknowns.

That is to say we know there are some things
we do not know….

But there are also unknown unknowns, the ones we don’t know
we don’t know”.





TheCountryside andRights ofWay
Act2000

Section 74:

“It is the duty of-

(a) any Minister of the Crown

(b) any Government department

in carrying out his or its functions, to have regard … to the purpose of
conserving biological diversity in accordance with the Convention….

… but not including Unicorns!”





TheNatural Environmentand Rural
CommunitiesAct 2006

Consolidation of all previous legislation …

Section 40:

“Every public authority must, in exercising its
functions, have regard, so far as is consistent
with the proper exercise of those functions, to the
purpose of conserving biodiversity”



Things We Don’t Know We Don’t Know

The Extent of StatutoryObligations



Primary Legislation

National Parks and Access to the Countryside Act 1949
Forestry Act 1967 Countryside (Scotland) Act 1967
Countryside Act 1968 Conservation of Seals Act 1970
Forestry Act 1979 Wildlife and Countryside Act 1981
Norfolk and Suffolk Broads Act 1988 Environmental Protection Act 1990
Town and Country Planning Act 1990 Planning & Compensation Act 1991
Natural Heritage (Scotland) Act 1991 Deer Act 1991
Water Industry Act 1991 Water Resources Act 1991
Land Drainage Act 1991 + 1995 Sea Fisheries (Wildlife Cons) Act
Protection of Badgers Act 1992 Land Drainage Act 1994
Environment Act 1995 Wild Mammals Protection Act 1996

Countryside And Rights of Way Act 2000 Local Government Act 2000

Plus - Planning Legislation, Drainage Legislation etc.



Secondary Legislation

The Forestry (Felling of Trees) Regulations 1979, S.I. 1979 No.791
The Forestry (Exceptions from Restrictions of Felling) Regulations 1979, S.I. No. 792
Wildlife and Countryside (Registration to Sell etc. Certain Dead Wild Birds) Regulations 1982; S.I. 1982 No 1219
Wildlife and Countryside (Ringing of Certain Birds) Regulations 1982, S.I. 1982 No 1220
Wildlife and Countryside (Registration and Ringing of Certain Captive Birds) Regulations 1982, S.I. 1982 No 1221
Wildlife and Countryside (Claims for Compensation under section 30) Regulations 1982, S.I. 1982 No 1346
The Deer (Close Seasons) (Scotland) Order 1984, S.I. 1984 No 76
The Deer (Firearms) (Scotland) Order 1985, S.I. 1985 No 1168
The Environmental Assessment (Afforestation) Regulations 1988, S.I. 1988 No 1207
The Conservation of Seals (Common Seals) (Shetland Islands Area) Order 1991, S.I. 1991 No 2638
The Conservation of Seals (England) Order 1993, S.I. 1993 No 2876
The Conservation (Natural Habitats &c.) Regulations 1994, S.I. 1994 No 2716
List of Wild Birds (Sundays) Orders
List of Orders establishing Areas of Special Protection for Birds
List of Orders designating Environmentally Sensitive Areas.
The Hedgerow Regulations 1997, S.I. 1997 No 1160
The Town and Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999,



Things We Know



StatutoryObligations forLPAs

• When dealing with cases where a European Protected Species
may be affected, the LPA is a competent authority under the
Habitats Regulations 1994.

• Regulation 3(4) states:

“Without prejudice to the preceding provisions, every competent

authority in the exercise of their functions, shall have regard to the

requirements of the Habitats Directive so far as they may be

affected by the exercise of their functions”



TheHabitats Regulations:The ‘ThreeTests ’

In making their decision, should LPAs have “due regard” to:

• the purpose of preserving public health or public safety or other
imperative reasons of overriding public interest including those of a social
or economic nature and beneficial consequences of primary importance
for the environment - Regulation 44(2)(e);

As long as:

• there is no satisfactory alternative - Regulation 44(3)(a); and

• the action authorised will not be detrimental to the maintenance of the
species concerned at a favourable conservation status in their natural
range - Regulation 44(3)(b).



CrucialLegislation

• National Parks & Countryside Act 1949

• Wildlife and Countryside Act 1981 (WCA)

• The Protection of Badgers Act 1992

• Conservation (Natural Habitats) Regulations 1994

• Hedgerow Regulations 1997

• Impact Assessment Regulations 1999

• Countryside and Rights of Way Act 2000 (CRoW)

• Natural Environment and Rural Communities Act (2006)







CrucialBiodiversity Documents

• UK Biodiversity Action Plan

• England Biodiversity Strategy

• Regional Biodiversity Action Plans / Strategies

• Local Biodiversity Action Plans



METAPHORICALALLIGATORS !!

• Missing the importance of ecological issues within the organisation

• Having insufficient information to make a decision or to take action

• Failure to comply with statutory obligations

• Failure to apply national policies effectively

• Referral to the ombudsman or relevant watch dog

• Judicial review / criminal prosecution following unlawful action

• Poor and ill-informed professional practice / delivery of services

• Wildlife killed, affected, lost and in decline because of poor
decisions or needless and inappropriate actions!



Unlawfulnessand theRisk of
LegalChallenge !

Noteworthy Judicial Review involving protected species:

Regina vs. Cornwall County Council ex parte Jill Hardy; Sept 2000

– This case involved potential disturbance to bats roosting in a disused
mine. The judgement hinged on a procedural matter: the applicant’s
Environmental Statement was adjudged to have provided insufficient
information upon which to grant planning permission.

– Environmental information must be taken into account before the
decision to grant planning permission is made.



Appeal dismissed - 14 March 2006 at Former Hack Green
RAF Camp, Coole Lane, Hack Green, Austerson, Nantwich
CW5 8AS

Inspector concluded that the development proposal did not meet the
relevant tests in Regulation 44 of the Habitats Regulation, including
maintenance of favourable conservation status of GCN (40% of Great
Crested Newt habitat would be lost).

Inspector also stated that "the provisions of the Directive [the tests] are
relevant in reaching planning decisions..." i.e. that the Local Planning
Authority, as a competent authority, should have regard to the
requirements of the Directive when reaching planning decisions and NOT
left until the licence application stage.



Wildlife Crime is a Criminal Offence !

Compliance therefore requires

informed decision-making followed by appropriate action









PublicBodies

• The NERC duty applies to over 900 public bodies

• 410 local authorities
• 21 Government departments
• 80 Executive agencies
• 9 Regional government offices
• 750 Non departmental pubic bodies
• 273 NHS Trusts in England and Wales
• 9 Regional assemblies
• Utilities – water and energy services
• All other bodies carrying out functions of a public

character under a statutory power



PublicBody Services& Biodiversity

• Policies, Strategies, Operations and Biodiversity

• Management of Public Land and Buildings

• Planning, Infrastructure and Development

• Education, Advice, Awareness and Community
Involvement



Policies/ Strategies/ Operations

and

Biodiversity



East of England
SustainableDevelopment Toolkit

Poses 5 Questions for Biodiversity

– Will it encourage greater biodiversity?

– Will it create any new habitats/wildlife sites?

– Will it protect and enhance existing habitats and wildlife?

– Will it help to protect any species at risk?

– Will it help to protect any SSSIs or other designated sites

(Defra Guidance pages 18 / 19 )



Statutory compliance
and professional
competence

ProcurementPollution: light / water / air / noise

Land take for our buildings

Policies,
strategies,
decisions
and
actions

Transport

Raw
Materials

Energy Use

Waste
management
and
recycling



So Lets Start with
Things We Know

Review of the ServicesWe Offer



Biodiversityand CouncilServices
• Land Use Planning

• Highways and Transportation

• Public Open Space

• Crematoria and Graveyards

• Leisure and Tourism

• Marketing &Economic Development

• Pest Control

• Environmental Health

• Council Farm Holdings

• Waste Management

• Legal Services

• Education

• Land Drainage & Flood

Defence

• Housing Services

• Social Services

• Community Safety

• Health Promotion

• Libraries and Museums

• Trading Standards

• Architectural Services

• Engineering Services

• Regeneration Schemes





ALGE’s 8Key ServiceThemes

1. Political Leadership and Democratic Accountability

2. Encouraging Local Coordination and Partnership

3. Data Collection and Use

4. Planning Policy and Development Control

5. Increasing Community Awareness & Participation

6. Management of Council Land

7. Assisting Other Land Managers and Owners

8. Statutory Responsibility and Professional Competence







EnvironmentalManagement and
AuditSystems (EMAS)

e.g. Newcastle City Council

Cost savings on management of their street trees
along with benefits for wildlife



Oxfordshire FireService



TheFire andRescue Service

Aims to protect:

• Life

• Property

• Environment



BIODIVERSITYAUDIT









TheHabitats Regulations:The ‘ThreeTests ’

In making their decision, should LPAs have “due regard” to:

• the purpose of preserving public health or public safety or other
imperative reasons of overriding public interest including those of a social
or economic nature and beneficial consequences of primary importance
for the environment - Regulation 44(2)(e);

As long as:

• there is no satisfactory alternative - Regulation 44(3)(a); and

• the action authorised will not be detrimental to the maintenance of the
species concerned at a favourable conservation status in their natural
range - Regulation 44(3)(b).



EPSLicence ApplicationForm

• Personal details and experience of surveyor/consultant

• Purpose of licence

• Background to proposed activity or development

• Species site survey and assessment

• Impact assessment

• Mitigation and compensation

• Timetable

• Maps showing location of all proposed activities



FIRE SERVICE OPERATIONS - PREVENTION

Dorset Heaths

People = Increased risk of heathland fires!

Pro-active strategic approach with a strong
partnership to reduce these fires

Avoid water pollution in liaison with the
Environment Agency

Review of potential damaging operations!



ReconcilingDay toDay Operational
Requirementswith Biodiversity!!!



Reviewof TrainingActivities
RaisingAwareness



Demonstrationof DueRegard

Targets
Standards
Monitoring

BiodiversityPerformance Indicators
forLocal Authorities







Planning,Infrastructure
and

Development



Things We Know



KeyPrinciples FromPPS 9
Information - A Good Evidence Base

Maintain, Enhance and Restore

Strategic Approach to Wider Environment

Policies Should Promote Enhancement

Permit development aiming to conserve and enhance

Explore Reasonable Alternatives And Avoid Impacts

Mitigate and Compensate Significant Impacts

Where Mitigation / Compensation is Not Possible – Refuse !



Things We Know



AGuide ToGood Practice

Checklist of an Environmental Information Base

Page 4



Guide To Good Practice: Information Base

• the bio-geographical character of the area (its main landscapes types)

• key natural systems and processes within the area

• the location and extent of internationally, nationally and locally designated sites

• the distribution of UKBAP priority habitats and species

• main landscape features which, due to their linear or continuous nature, are important
for the migration, dispersal and genetic exchanges of plants and animals

• areas with potential for habitat enhancement or restoration, including those necessary
to help biodiversity adapt to climate change

• an audit of green space within built areas and where new development is proposed;

• information on the presence of protected and priority species and areas where these
are likely to occur;

• information on the biodiversity value of previously developed sites

• areas of geological value which would benefit from enhancement/management.



New purpose built
bat roost in roof of
new building

Restored
floodplain
grazing marsh

Flood
balancing
ponds
created in
field
corners

Playing field
margins
managed for long
grass and small
mammals

River margins restored
and managed for
water vole

Retention, restoration
and expansion of
unimproved neutral
grassland meadow

Woodland
fenced and
under new
coppice
management
regime

Restored
unimproved wet
grassland
meadow
managed for
Marsh Fritillary
Butterflies

New nature trail
with wheel chair
access

Artificial otter
holt installed

New Development Delivers Gain for Biodiversity

Creation of
Butterfly
Garden

Bird boxes
under
eaves of
buildings

New barn
owl box in
sports
pavilion

Pond
managed
for Great
Crested
Newts



New purpose built
bat roost in roof of
new building

Restored
floodplain
grazing marsh

New barn
owl box in
sports
pavilion

Flood
balancing
ponds
created in
field
corners

Playing field
margins
managed for long
grass and small
mammals

River margins restored
and managed for water
vole

Retention, restoration
and expansion of
unimproved neutral
grassland meadow

Woodland
fenced and
under new
coppice
management
regime

Restored
unimproved wet
grassland
meadow
managed for
Marsh Fritillary
Butterflies

New nature trail with
wheel chair access

Artificial otter
holt installed

Land Management Delivers Gain for Biodiversity

Pond
managed
for Great
Crested
Newts

Creation of
Butterfly
Garden

Bird boxes
under eaves
of buildings



Management
of

PublicLand Buildings



Education,Advice, Awareness
and

CommunityInvolvement







Sourcesof Advice

CABE Space
GroundsMaintenance Specifications

(Defra guidance page 36)



Sourcesof Advice

The Local BiodiversityPartnership
in partnership

with
your Organisation



TheWhole isGreater
thanthe Sumof theParts

Ecological/HabitatNetworks

GreenInfrastructure



-

Wider Improvements to Habitat Network (Green Infrastructure)



michaeloxford@btinternet.com


